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Abstract 

As an essential component of the Paris Agreement, the nationally 
determined contributions (NDC) of a State party represent not 
only its mitigation commitments, but also the enhancement of its 
adaptive capacity. The Philippines’ ordeal with super typhoon 
Haiyan molded its NDC, which prioritizes adaptation measures 
as anchor strategy for its climate change agenda. This paper 
examines the writ of kalikasan (nature), a legal remedy to initiate 
climate suit against the Philippine government to demand 
accountability in case of failure to fulfill its adaptation targets. 
The main arguments rest on the Paris Agreement’s being part of 
the Philippine law under the doctrine of incorporation and the 
principle of pacta sunt servanda, as well as the NDC’s legal 
character as one that imposes both obligations of conduct and 
result. This paper argues further that the failure to fulfill the 
government’s NDC commitments amounts to its violation of the 
citizens’ constitutional right to a balanced and healthful ecology. 
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1. INTRODUCTION 

Across jurisdictions, most of the climate change litigation cases are concentrated on 

mitigation such as demanding that the government reduce more greenhouse gas 

(GHG) emissions,1 regulate the carbon dioxide (CO2) emission of motor vehicles,2 or 

set the CO2 emission cap for private power companies,3 but less on adaptation causes. 

Realising, however, that the results of mitigation measures alone will not be drastically 

felt – given the impacts of climate change are already at hand – policy-makers and 

litigants have turned to adaptation concerns to manage and reduce vulnerability to 

these impacts.4 Accordingly, while mitigation pertains to the limitation of 

anthropogenic changes to the climate, adaptation presupposes that the effects of 

climate change are already taking place, and stakeholders (governments, business 

entities, communities, individuals) must focus on mechanisms to survive and 

overcome these effects.5 As an archipelagic State facing the Pacific Ocean, a major 

basin of tropical cyclones, the Philippines is positioned at high and expansive risk from 

these impacts due to the increase in intensity and frequency of typhoons visiting this 

country. Thus, ensuring that its government will act on adaptation programs and 

strategies is of primordial significance for its citizens. 

 This paper examines the extent and limits of the Philippine writ of kalikasan 

(literally, writ of nature) as a legal tool to compel the Philippine government to fulfil 

its adaptation measures carved in its nationally determined contribution (NDC) under 

the Paris Agreement.6 Part I of this paper discusses the context – how super typhoon 

                                                       
1 Rdh 24 juni 2015, C/09/456689/HA ZA 13-1396 m.nt (Urgenda Foundation/The State of the 
Netherlands) (Neth.). 
2 Massachusetts et al. v. Environmental Protection Agency, 549 U.S. 497 (2007). 
3 American Electric Power Company, Inc. v. Connecticut, 564 U.S. 410 (2011). 
4 JACQUELINE PEEL & HARI M. OSOFSKY, CLIMATE CHANGE LITIGATION: REGULATORY PATHWAYS TO 

CLEANER ENERGY 109 (2015). 
5 Id. 
6 Paris Agreement under the United Nations Framework Convention on Climate Change, opened for 
signature Apr. 22, 2016, [2016] A.T.S. 24 (hereinafter Paris Agreement). 
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Haiyan sculpted the Philippine NDC’s emphasis on adaptation. Part II lays the 

predicates for filing a petition for writ of kalikasan, which include determination of: 

(1) the source of citizen’s rights from which a climate change litigation is anchored on, 

(2) the legal form of the Paris Agreement as viewed in the Philippine legal system, and 

(3) the legally binding character of the Philippine NDC. Finally, Part III tackles the 

nature, applicability and limits of the writ of kalikasan in suing the Philippine 

government agencies or officials in the event of failure to achieve NDC commitments 

and obligations under the Paris accord. 

 

1.1. Context: super typhoon Haiyan as catalyst 

 

Philippines is one of the most vulnerable countries affected by climate change due to 

extreme weather events that come to pass this country every year. In fact, 

Germanwatch, a think tank and research group that assesses climate risk index, ranks 

the Philippines fifth among the world’s most affected by climate variability for the 

period 1996-2015, with about 283 extreme weather events7 claiming thousands lives 

and causing billions of pesos (Philippine currency) of economic losses. According to 

the Philippine weather bureau, on annual average, 20 tropical cyclones enter the 

Philippine area of responsibility, and 5 of which are considered destructive.8  

 Of these destructive typhoons, Yolanda (international: Haiyan) is one that will 

probably linger in the collective memory of the Filipinos. On the fateful day of 08 

November 2013, super typhoon Haiyan entered the eastern perimeter of the 

                                                       
7 SÖNKE KREFT ET AL., GLOBAL CLIMATE RISK INDEX 2017, WHO SUFFERS MOST FROM EXTREME WEATHER 

EVENTS? WEATHER-RELATED LOSS EVENTS IN 2015 AND 1996 TO 2015 5-6 (2016). 
8 Lorene Sia-Catedral, The Philippine Disaster Risk Reduction and Management System, ASIAN 

DISASTER REDUCTION CENTER 8 (last visited Sep. 25, 2017), 
http://www.adrc.asia/aboutus/vrdata/countryreport/josefina2009_cr.pdf. 
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archipelago.9 Packed with wind speed of 235 kph near the center, gust of 275 kph,10 

and with a tsunami-like storm surge of five to seven meters,11 Haiyan hammered the 

Philippines’ central region, the ground zero of which was Tacloban City,12 before 

exiting in the South China Sea around the afternoon of 09 November 2013.13 Based on 

records, Haiyan outranked the previous disastrous typhoons with the former’s total 

damage to properties amounting to PHP93 billion (roughly USD1.83 billion), and 

reported deaths of 6,300.14  

 Haiyan’s power is unprecedented because before, in the intensity scale of the 

Philippines’ weather bureau, the strongest category of tropical cyclone is only a 

typhoon with sustained winds of 220kph at most. With Haiyan’s 235kph wind and 

gustiness of 275kph, the Philippine weather bureau had to create a new category called 

‘super typhoon.’15 For the same reason, Haiyan is now considered the strongest Pacific 

typhoon to have made a landfall in world history.16  

 Beyond the numerical value of Haiyan’s strength is a grim indication that 

extreme weather events are becoming more frequent and intense due to climate 

change. Some scholars have attributed the strength of Haiyan to warm water 

                                                       
9 See Jethro Mullen, Super Typhoon Haiyan, one of the strongest storms ever, hits central Philippines, 
CNN (Nov. 8, 2013, 3:44 AM), http://edition.cnn.com/2013/11/07/world/asia/philippines-typhoon-
haiyan/; Warren Bull et al., As it happened: Typhoon Haiyan hits the Philippines, BBC, 
http://www.bbc.com/news/world-asia-24863480 (last updated 08 November 2013).  
10 PHILIPPINE NATIONAL DISASTER RISK REDUCTION AND MANAGEMENT COUNCIL, OFFICE OF CIVIL DEFENSE, 
FINAL REPORT RE EFFECTS OF TYPHOON YOLANDA (HAIYAN) 2 (Nov. 6-9, 2013). 
11 PHILIPPINE NATIONAL DISASTER RISK REDUCTION AND MANAGEMENT COUNCIL, OFFICE OF CIVIL DEFENSE, 
‘Y IT HAPPENED – LEARNING FROM TYPHOON YOLANDA’ 25 (2014). 
12 See Andrew Stevens & Paula Hancocks, Typhoon Haiyan: in hard-hit Tacloban, children ripped from 
arms, CNN (Nov. 10, 2013, 11:37 AM), http://edition.cnn.com/2013/11/09/world/asia/philippines-
tacloban/index.html. 
13 Philippine National Disaster Risk Reduction and Management Council, supra note 10. 
14 Id. at 2-3. 
15 Sia-Catedral, supra note 8, at 10. 
16 UNITED STATES (US) NATIONAL AERONAUTICS AND SPACE ADMINISTRATION (NASA), HAIYAN 

(NORTHWESTERN PACIFIC OCEAN), https://www.nasa.gov/content/goddard/haiyan-northwestern-
pacific-ocean/(last updated Nov. 8, 2013); see also Ashley D. Evans & Robert J. Falvey, Annual Tropical 
Cyclone Report 2013, US JOINT TYPHOON WARNING CENTER 3 (2013), 
http://www.usno.navy.mil/NOOC/nmfc-ph/RSS/jtwc/atcr/2013atcr.pdf. 
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circulation in the Pacific Ocean where it was formed.17 In its Fourth Assessment Report 

(2007), the Intergovernmental Panel on Climate Change (IPCC) declared that 

“[r]ecent warming is strongly evident at all latitudes in [Sea Surface Temperatures] 

SSTs over each oceans.”18 IPCC categorically stated that “evidence suggests substantial 

increases in intensity and duration since the 1970s…. Specifically, the number of 

category 4 and 5 hurricanes increased by about 75% since the 1970.”19 In its Fifth 

Assessment Report (2014), the IPCC identified that “storm activity has increased in 

the North Atlantic since the 1970s…. (very high confidence),”20 despite debate on long-

term increase.21 

 It is on this backdrop that the Philippines framed its NDC to the Paris 

Agreement. 

 

1.2. The Philippine NDC’s emphasis on adaptation 

 

The Philippines communicated its intended NDC on 01 October 2015 before the 21st 

Conference of Parties met in Paris, France to negotiate, finalize and adopt the now 

Paris Agreement. When the Philippines ratified the Paris Agreement on 23 March 2017 

(entered into force on 22 April 2017),22 its intended NDC becomes its official NDC. 

                                                       
17 II Lin, Iam-Fei Pun & Chun-Chi Lien, ‘Category-6' Supertyphoon Haiyan in Global Warming Hiatus: 
Contribution from Subsurface Ocean Warming, 41(23) GEOPHYSICAL RESEARCH LETTERS 8547, 8550 
(2014); see also II Lin et al., The Interaction of Supertyphoon Maemi (2003) with a Warm Ocean Eddy, 
133(9) MONTHLY WEATHER REVIEW 2635, 2647 (2005). 
18 INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, FOURTH ASSESSMENT REPORT, CHAPTER III, 
OBSERVATIONS: SURFACE AND ATMOSPHERIC CLIMATE CHANGE 237 (2007). 
19 Id. at 308. 
20 INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, FIFTH ASSESSMENT REPORT, CHAPTER II, 
OBSERVATIONS: ATMOSPHERE AND SURFACE 219, 216 (2014). 
21 Id. at 217; see also WL STEFFEN ET AL., THE CRITICAL DECADE 2013: CLIMATE CHANGE SCIENCE, RISKS 

AND RESPONSES 58 (2013). 
22 UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE, PARIS AGREEMENT – STATUS OF 

RATIFICATION, http://unfccc.int/paris_agreement/items/9444.php (last visited Sep. 25, 2017); see also 
Paris Agreement art. 21. 
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 Knowing the threat of more Haiyan-like super typhoons, the Philippine NDC 

“prioritizes adaptation … as the anchor strategy” in the Philippines’ climate change 

action plans.23 The emphasis on adaptation can be gleaned from the fact that the 

Philippine NDC has a specific section on loss and damage, stating that “loss and 

damage from climate change and extreme events are minimized… (and) will not 

require diversion of substantial resources for rehabilitation and reconstruction” in 

order not to affect the Philippines’ development targets and mitigation 

commitments.24 Further, under the section on means of implementation, the 

Philippine NDC states that “public financing will prioritize adaptation to reduce 

vulnerability and risk to the community.”25 

 Considering, however, that the overall purpose of NDCs is to contribute to 

global action in holding the increase of the earth’s average temperature to well below 

2C (and pursue further to 1.5C) above pre-industrial level,26 mitigation 

commitments are indispensable for a country’s NDC. In the Philippines’ case, it is 

important to note that it sees “mitigation as a function of adaption.”27 The Philippines 

commits to reducing its GHG emission by 70% in 2030 relative to its business-as-usual 

(BAU) scenario of 2000, but such mitigation target is “conditioned on the extent of 

financial resources, technology development and transfer, capacity building that will 

be made available to the Philippines.”28 Practically, this means that the Philippines’ 

mitigation commitment, while ambitious enough, is dependent on outside infusion, 

such as foreign aid.  

                                                       
23 PHILIPPINES INTENDED NATIONALLY DETERMINED CONTRIBUTIONS 4 (October 2015), 
http://www4.unfccc.int/submissions/INDC/Published%20Documents/Philippines/1/Philippines%2
0-%20Final%20INDC%20submission.pdf (last visited Sep. 25, 2017) (hereinafter PHILIPPINE NDC).  
24 Id. at 5. 
25 Id. 
26 Paris Agreement art. 2(1)(a). 
27 PHILIPPINE NDC, supra note 23, at 1. 
28 Id. 
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 There are observable gray areas in the Philippines’ NDC. The main ones pertain 

to the absence of quantified BAU, as well as the lack of distinction between the 

emissions from land use, land use change and forestry (LULUCF) from other 

emissions such as energy, transport and waste.29 There is also a danger that the 

Philippines will not reach its 70% emission reduction target because of its favorable 

policies on coal-fired plants.30 

How the Philippines will implement its adaptation strategies and achieve its 

mitigation targets is another equally important issue because this relates to 

accountability. In its NDC, the Philippines undertakes to “mainstream and 

institutionalize climate change adaptation and mitigation into the plans and programs 

of the government as reflected in government expenditures.”31 The Philippines, 

however, was quick to note that full implementation of its NDC “requires support in 

the form of adequate, predictable and sustainable financing.”32 The next question then 

is: what has the Philippines done so far to achieve its NDC commitments? Looking at 

the recently released medium-term Philippine Development Plan 2017-2022,33 the 

Philippines recognizes the inadequacy of efforts on disaster risk reduction and climate 

change adaptation because of several reasons, such as: not all local government units 

have mainstreamed climate change adaptation and disaster risk reduction in their 

comprehensive land use and development plans because they prioritize relief and 

recovery instead of adaptation and mitigation measures; difficulty in accessing the 

                                                       
29 CLIMATE ANALYTICS ET AL., CLIMATE ACTION TRACKER (PHILIPPINES), 
http://climateactiontracker.org/countries/philippines.html (last updated Sep. 18, 2017). 
30 Id.; see also PHILIPPINE DEPARTMENT OF ENERGY, Department Circular No. DC2014-02-0005 (2014), 
https://www.doe.gov.ph/department-circular-no-dc2014-02-0005; PHILIPPINE DEPARTMENT OF 

ENERGY, COAL, https://www.doe.gov.ph/coal-1 (last visited Sep. 25, 2017). 
31 PHILIPPINE NDC, supra note 23, at 5. 
32 Id. 
33 PHILIPPINE NATIONAL ECONOMIC DEVELOPMENT AUTHORITY, PHILIPPINE DEVELOPMENT PLAN (PDP) 

2017–2022, http://pdp.neda.gov.ph/wp-content/uploads/2017/01/PDP%202017-2022-06-06-
2017.pdf. 
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People’s Survival Funds, which is set aside by law for adaptation and rehabilitation 

purposes; and lack of sustainable funding.34 In general, the Philippine government’s 

National Climate Change Action Plan (NCCAP) 2011-2028 and National Framework 

Strategy on Climate Change (NFSCC) 2010-2022, which are the main instruments 

mentioned in its NDC, only set forth the policy direction, target programs and 

strategies for adaptation and mitigation, but did not provide quantifiable measures 

that would have been contributive in accounting whether Philippines is meeting its 

target or not.35 

Whether or not the Philippines will meet its 70% conditional emission 

reduction target remains to be seen. For this paper, however, the sufficiency of the 

Philippine government’s adaptation commitment, including disaster preparedness, is 

relevant on the issue of accountability and the prospect of the citizen’s filing of climate-

related suit against it. 

 

 2. LAYING THE PREDICATES OF CLIMATE CHANGE LITIGATION 

 

Beyond the climatological and hydro-meteorological effects that it brought, Haiyan 

exposed a multi-layered and complex issues in disaster preparedness and governance, 

adaptation measures, rehabilitation and recovery, and loopholes in domestic legal and 

policy framework. Many of these are attributable to government failures, such as: 

inadequacy of explanation to the people on what a storm surge is in a manner that is 

understandable to them, and thereby resulting in underestimation of the impact of 

                                                       
34 Id. at 319-20. 
35 See PHILIPPINE CLIMATE CHANGE COMMISSION, NATIONAL CLIMATE CHANGE ACTION PLAN 2011-2028, 
http://climate.gov.ph/index.php/content/?id=27&Itemid=13; PHILIPPINE CLIMATE CHANGE 

COMMISSION, NATIONAL FRAMEWORK STRATEGY ON CLIMATE CHANGE 2010-2022, 
http://www.neda.gov.ph/wp-content/uploads/2013/10/nfscc_sgd.pdf; CLIMATE ANALYTICS ET AL., 
supra note 29. 
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Haiyan;36 many social infrastructures (houses, clinics, schools, etc.) are obviously not 

resilient to a category 5 typhoon37 (relating to weak enforcement of the National 

Building Code of the Philippines);38 too much politicking among ruling families during 

the recovery process;39 fragmented coordination between the national and local 

governments because of the absence of single national agency that has authority to 

command all concerned government agencies, both local and national;40 and 

substantial devolution of emergency management power to the local governments, 

which in this case were victims themselves.41 Even the Philippine Commission on 

Audit reported some irregularities in the handling of calamity funds that led to the 

delay or non-delivery of relief goods.42 This notwithstanding, there was no single case 

that was filed against the Philippine government or any of its agencies or 

instrumentalities on account of these failures. With the Philippines’ becoming a State 

party to the Paris Agreement, it can no longer be unresponsive, in some way, as it was 

during the height of Haiyan lest it be willing to face climate change suit.  

 

2.1. Sources of climate change litigation in the Philippine law 

                                                       
36 Shuichi Kure et al., Overview of Super Typhoon Haiyan and Characteristics of Human Damage due 
to Its Storm Surge in the Coastal Region, Philippines, 75(sp1) JOURNAL OF COASTAL RESEARCH 1152, 1152 
(2016). 
37 Dennis Vicencio Blanco, Disaster Governance in the Philippines: Issues, Lessons Learned, and 
Future Directions in the Post-Yolanda Super Typhoon Aftermath, 38(10) INTERNATIONAL JOURNAL OF 

PUBLIC ADMINISTRATION 743, 750 (2015).  
38 An Act to Ordain and Institute a National Building Code of the Philippines, Rep. Act No. 6541 (Aug. 
26, 1972) (Phil.) (hereinafter National Building Code of the Philippines). 
39 Blanco, supra note 37. 
40 Paterno Esmaquel II, 3 unresolved issues, 3 years after Yolanda, RAPPLER (Nov. 13, 2016, 5:56 PM), 
http://www.rappler.com/newsbreak/in-depth/152183-yolanda-anniversary-issues-rehabilitation. 
41 Patrick Alcantara, Lessons Learned from the Philippine Government’s Response to Typhoon Haiyan, 
7(4) JOURNAL OF BUSINESS CONTINUITY & EMERGENCY PLANNING 335, 337 (2014); see also Kriszia Lorrain 
Enriquez, Disaster Response Put to Test: Lessons from Typhoon Yolanda, THE ASIA FOUNDATION, 
http://asiafoundation.org/2013/12/18/disaster-response-put-to-the-test-lessons-from-typhoon-
yolanda/ (last updated 18 December 2013). 
42 PHILIPPINE COMMISSION ON AUDIT, REPORT ON THE AUDIT OF TYPHOON YOLANDA RELIEF OPERATIONS 
25-6 (2014), https://www.coa.gov.ph/index.php/reports/disaster-risk-reduction-and-management-
reports; see also Gil C. Cabacungan, COA: “Yolanda” aid wasted, unused, PHILIPPINE DAILY INQUIRER 
(Sep. 12, 2014, 9:00 AM), http://newsinfo.inquirer.net/637302/coa-yolanda-aid-wasted-unused. 
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As an emerging class of legal actions around the world, climate change litigation 

provides an avenue for various stakeholders – particularly citizens, advocacy groups, 

or even public authorities – to either seek compensation from harm caused by global 

warming or use lawsuit to further reduce global warming.43 It can also be a forum to 

target negligent governments or their agencies for non-enforcement of laws that relate 

to climate change.44 It is likewise a mode of distributing risk for climate change related 

harm.45 Accordingly, climate change litigation is a fairly new phenomenon.46 In 

domestic level, court actions can be based on torts, particularly nuisance and 

negligence (for common law jurisdictions), administrative law (including violation of 

an environmental statute), and constitutional law – in case of infringement of right to 

life or right to healthy environment.47 

 

2.1.1. The right to a balanced and healthful ecology under the Philippine 

constitution 

 

In the Philippines, the fundamental source of the right to environment is laid down in 

article II, section 16 of the 1987 Philippine Constitution stating that “[t]he State shall 

protect and advance the right of the people to a balanced and healthful ecology in 

accord with the rhythm and harmony of nature.” In interpreting this constitutional 

provision, the Philippine Supreme Court explained that the right to a balanced and 

healthful ecology is equally important as the civil and political rights, and in fact, need 

                                                       
43 JOSEPH SMITH AND DAVID JC SHEARMAN, CLIMATE CHANGE LITIGATION: ANALYSING THE LAW, SCIENTIFIC 

EVIDENCE & IMPACTS ON THE ENVIRONMENT, HEALTH & PROPERTY 12 (2006). 
44 IN THE WILDS OF CLIMATE LAW 208 (Rosemary Lyster ed., 2010). 
45 NICOLA DURRANT, LEGAL RESPONSES TO CLIMATE CHANGE 267 (2010). 
46 Brian Preston, Climate Change Litigation (Part 1), 5(1) CARBON & CLIMATE L REV 3, 4 (2011). 
47 Id. 
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not be written in the Constitution because it is presumed to exist at the beginning of 

humankind.48 

 The Philippine Supreme Court also notes that the right to a balanced and 

healthful ecology “carries with it the correlative duty to refrain from impairing the 

environment.”49 In that sense, there is duty on the part of the government to advance 

the said right.50 This means that the right to a balanced and healthful ecology is “self-

executory…(that is) independent of specific statutory rights.”51  Therefore, it is 

actionable against any responsible government authorities who are mandated to 

“control and supervise the exploration, development, utilization, and conservation of 

the country's natural resources.”52 

 The implication of this ruling is that a suit against the Philippine government 

agencies and/or their officials can be brought if they fail to implement climate change 

related laws in violation of the plaintiffs or petitioners’ constitutional right to a 

balanced and healthful ecology. At this juncture, identifying what constitutes climate 

change law in the Philippine setting is relevant in determining the Philippine 

government’s legal obligations towards its citizens. 

 

2.1.2. The Paris Agreement as part of the law of the land 

 

The gamut of climate change agenda in the Philippines ranges mainly from statutes to 

policies (or the so-called delegated legislation). The main statutes are the Climate 

                                                       
48 Oposa v. Factoran, Jr., G.R. No. 101083 (S.C., July 30, 1993) (Phil.). 
49 Henares, Jr. v. Land Transportation Franchising and Regulatory Board, G.R. No. 158290 (S.C., Oct. 
23, 2006) (Phil.), http://sc.judiciary.gov.ph/jurisprudence/2006/october2006/158290.htm. 
50 Id. 
51 Antonio GM La Viña, The Right to a Balanced and Healthful Ecology: The Odyssey of a 
Constitutional Policy, 69 PHIL. LJ 127, 135 (1994). 
52 Id. 
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Change Act of 2009,53 as amended, and the Philippine Disaster Risk Reduction and 

Management Act of 2010.54 These statutes are complemented by the Renewable 

Energy Act of 2008,55 Biofuels Act of 2006,56 and Ecological Solid Waste Management 

Act of 2000,57 which reinforce the use of alternative energies, and institutionalize 

mitigation. On policy issuances, the principal ones, as mentioned, are the NCCAP and 

NFSCC. It should be noted, however, that there are other delegated legislations (i.e., 

rules and regulations) issued by other government agencies, particularly the 

Philippine Climate Change Commission, and Department of Environment and Natural 

Resources (DENR) in the exercise of their quasi-legislative function or rule-making 

power,58 which are all part and parcel of the climate change legal structure of the 

Philippines. 

 Treaties duly ratified by the Philippines are on the same level as the enactments 

of the Philippine legislature because the Philippines embraces the doctrine of 

incorporation under public international law. Under the incorporation doctrine, 

                                                       
53 An Act Mainstreaming Climate Change into Government Policy Formulations, Establishing the 
Framework Strategy and Program on Climate Change, Creating for this Purpose the Climate Change 
Commission, and for Other Purposes, Rep. Act No. 9729 (Oct. 23, 2009) (Phil.) (hereinafter Climate 
Change Act of 2009); An Act Establishing the People’s Survival Fund to Provide Long-Term Finance 
Stream to Enable the Government to Effectively Address the Problem of Climate Change, Amending for 
the Purpose Republic Act No. 9729, otherwise Known as the “Climate Change Act of 2009”, and for 
Other Purposes, Rep. Act No. 10174 (Aug. 16, 2012) (Phil.).  
54 An Act Strengthening the Philippine Disaster Risk Reduction and Management System, Providing for 
the National Disaster Risk Reduction and Management Framework and Institutionalizing the National 
Disaster Risk Reduction and Management Plan, Appropriating Funds therefor and for Other Purposes, 
Rep. Act No. 10121 (May 27, 2010) (Phil.) (hereinafter Philippine Disaster Risk Reduction and 
Management Act of 2010). 
55 An Act Promoting the Development, Utilization and Commercialization of Renewable Energy 
Resources and for Other Purposes, Rep. Act No. 9513 (Dec. 16, 2008) (Phil.) (hereinafter Renewable 
Energy Act of 2008). 
56 An Act to Direct the Use of Biofuels, Establishing for this Purpose the Biofuel Program, Appropriating 
Funds therefor, and for Other Purposes, Rep. Act No. 9367 (Jan. 12, 2007) (Phil.) (hereinafter Biofuels 
Act of 2006). 
57 An Act Providing for an Ecological Solid Waste Management Program, Creating the Necessary 
Institutional Mechanisms and Incentives, Declaring Certain Acts Prohibited and Providing Penalties, 
Appropriating Funds therefor, and for Other Purposes, Rep. Act No. 9003 (Jan. 26, 2001) (Phil.) 
(hereinafter Ecological Solid Waste Management Act of 2000). 
58 See generally Holy Spirit Homeowners Association, Inc. v. Defensor, G.R. No. 163980 (S.C., Aug. 3, 
2006) (Phil.), 
http://sc.judiciary.gov.ph/jurisprudence/2006/august2006/G.R.%20No.%20163980.htm.  
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international law (which includes treaty obligations) is adopted in full extent by the 

domestic law and is considered as part of the law of the land.59 Article II, section 2 of 

the 1987 Philippine Constitution provides that “[t]he Philippines … adopts the 

generally accepted principles of international law as part of the law of the land and 

adheres to the policy of peace, equality, justice, freedom, cooperation, and amity with 

all nations.” Therefore, according to the Philippine Supreme Court, “[u]nder 

the doctrine of incorporation, rules of international law form part of the law of the land 

and no further legislative action is needed to make such rules applicable in the 

domestic sphere.’60  

 Despite the Paris Agreement’s soft approach, being envisioned as country-level 

with bottom-up strategy,61 and without sanctions for non-compliance, it is still 

considered a treaty under the Vienna Convention on the Law of Treaties.62 This is so 

because it is a written agreement concluded between States and is governed by 

international law.63  The binding character of Paris Agreement as a treaty is evidenced 

by it having legal obligations for State parties.64  

Being a party to this treaty, the Philippines adopts Paris Agreement as part of 

the law of its land without need for any legislative action (such as enactment of a 

statute to enforce it) in order for local courts to apply it in case a dispute calls for its 

application. In pragmatic sense, this means also that there is assurance of stability of 

                                                       
59 Farooq Hassan, The Doctrine of Incorporation: New Vistas for the Enforcement of International 
Human Rights?, 5(1) HUMAN RIGHTS QUARTERLY 68, 79 (1983). 
60 Secretary of Justice v. Lantion, G.R. No. 139465 (S.C., Jan. 18, 2000) (Phil.), 
http://sc.judiciary.gov.ph/jurisprudence/2000/jan2000/139465.htm. 
61 Meinhard Doelle, The Paris Agreement: Historic Breakthrough or High Stakes Experiment?, 6(1–2) 
CLIMATE LAW 1, 16 (2016). 
62 Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 U.N.T.S. 331 
(entered into force Jan. 27, 1980) (hereinafter Convention on Law of Treaties).  
63 Id. art. 2(1)(a). 
64 Daniel Bodansky, The Legal Character of the Paris Agreement, 25(2) REVIEW OF EUROPEAN, 
COMPARATIVE & INTERNATIONAL ENVIRONMENTAL LAW 142, 142 (2016). 
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implementation of the Paris Agreement because being a treaty, it will remain part of 

the Philippine law despite change of political leadership. 

As with other parties to the Paris Agreement, the Philippines is bound by the 

well-entrenched principle in international law – pacta sunt servanda. This principle, 

as enshrined in article 26 of the Vienna Convention on the Law of Treaties, states that 

“[e]very treaty in force is binding upon the parties to it and must be performed by them 

in good faith.” Pacta sunt servanda requires that States not only comply and enforce 

what the treaty imposes as an obligation, but also that they “refrain from acts which 

would defeat the object of the treaty.”65 This principle is of great importance especially 

for a treaty like the Paris Agreement whose driving force to reach its goal rests largely 

on the parties’ contribution, particularly in achieving their NDC commitments. What 

is then the legal character of the NDC under the Paris Agreement? Do the provisions 

of the Paris Agreement on mitigation and adaptation impose hard or soft obligations?  

 

2.1.3. The Philippine NDC as a legally binding document imposing an 

obligation of conduct and result 

 

 While the Paris Agreement’s binding effect as a treaty is given, the legal 

character of its provisions ranges from compulsory (hard obligations), 

recommendatory (soft obligations), to mere statements of goals or expectations (non-

obligations). The legal character of a provision of the Paris Agreement “refers to the 

extent to which the provision creates legal rights and obligations for Parties, sets 

standard for State behavior and lends itself to assessments of compliance/non-

                                                       
65 Convention on Law of Treaties art. 18; II Lukashuk, The Principle Pacta Sunt Servanda and the 
Nature of Obligation Under International Law, 83(3) THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
513, 515 (1989).  
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compliance and the resulting visitation of consequences.”66 Professor Lavanya 

Rajamani, one of the members of the UNFCCC Secretariat advisory team during the 

Paris negotiations, lists 6 criteria or defining elements of the legal character of the 

provisions of the Paris Agreement.67 These are: (1) location (whether a provision is 

located in preamble or operational part of the treaty); (2) subjects (to whom is the 

provision addressed); (3) normative content (whether the provision sets standard for 

States’ behavior); (4) language (if the provision uses “shall”, then it creates rights and 

obligations); and (5) precision (a more precise provision usually assesses compliance 

or non-compliance); and (6) oversight (if a provision requires transparency, 

accountability, global stock take, then other states will demand compliance).68 

 Although the above elements help determine under which category (hard, soft 

or non-obligation) a provision belongs, Rajamani recognizes that there is no bright 

line between these categories.69 Hence, a provision can be a unique blend of hard and 

soft obligation. A good example of this mix of legal character is article 4.2 (regarding 

submission of NDC) which reads: “[e]ach party shall prepare, communicate and 

maintain successive nationally determined contributions that it intends to achieve. 

Parties shall pursue domestic mitigation measures, with the aim of achieving the 

objectives of such contributions.”70 While the verb “shall” denotes hard obligation on 

every party regarding the preparation, communication and maintenance of NDC, the 

phrases “intends to achieve” and “with the aim of achieving the objectives of such 

contributions” fall short of compelling the parties to actually achieve what they have 

committed to contribute – thus, the soft obligation tenor.71 The reason behind this 

                                                       
66 Lavanya Rajamani, The 2015 Paris Agreement: Interplay Between Hard, Soft and Non-Obligations: 
Table 1, 28(2) JOURNAL OF ENVIRONMENTAL LAW 337, 342 (2016). 
67 Id. 
68 Id. at 343. 
69 Id. at 352. 
70 Paris Agreement art. 4.2 (emphasis added). 
71 Rajamani, supra note 66, at 354. 
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hodgepodge is because of fear by some countries, led by the United States (U.S.), that 

the NDC process might replicate the command-and-control72 approach which is factor 

in Kyoto Protocol’s73 purported failure.  

 Rajamani opines that article 4.2 only speaks of obligation of conduct, not result, 

because of the phrase “intends to achieve”.74 In other words, parties are only mandated 

to act on their NDC commitments, without clear command on the standard of result 

that they should achieve.  

 This paper, however, argues that a scrutiny of the other provisions of the Paris 

Agreement relating to NDC will reveal that the Conference of Parties serving as the 

meeting of Parties to Paris Agreement (CMA) intends to make States parties’ 

performance on their NDCs as both obligations of conduct and result. Otherwise 

stated, parties must not only prepare and submit NDC, but also accomplish the goals 

that they bound themselves to achieve. These provisions are: 

Article 4.3  “Each Party’s successive nationally determined contribution will 

represent a progression beyond the Party’s then current nationally determined 

contribution and reflect its highest possible ambition, ….”75  

 

Article 4.8 “In communicating their nationally determined contribution, all 

parties shall provide the information necessary for clarity, transparency and 

understanding ….”76  

 

                                                       
72 Richard A Rinkema, Environmental Agreements, Non-State Actors, and the Kyoto Protocol: A Third 
Way for International Climate Action, 24 U. PA. J. INT’L ECON. L. 729, 741 (2003). 
73 Kyoto Protocol to the United Nations Framework Convention on Climate Change, opened for 
signature Mar. 16, 1998, 2303 U.N.T.S. 148 (entered into force Feb. 16, 2005) (hereinafter Kyoto 
Protocol). 
74 Rajamani, supra note 66, at 354. 
75 Paris Agreement art. 4.3 (emphasis added). 
76 Id. art. 4.8 (emphasis added). 
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Article 4.9 “Each Party shall communicate a nationally determined 

contribution every five years … and be informed by the outcomes of the global 

stocktake referred to in Article 14.”77  

 

Article 4.13 “Parties shall account for their nationally determined 

contributions. In accounting for anthropogenic emissions and removals 

corresponding to their nationally determined contributions, Parties shall 

promote environmental integrity, transparency, accuracy, completeness, 

comparability and consistency, and ensure the avoidance of double counting, 

….”78  

 

Article 13.7 “Each Party shall regularly provide the following information:  

(a) A national inventory report…; and 

(b) Information necessary to track progress made in implementing 

and achieving its nationally determined contribution under 

Article 4.”79  

 

Article 13.11 “… In addition, each Party shall participate in a facilitative, 

multilateral consideration of progress …, and its respective implementation and 

achievement of its nationally determined contribution.”80  

 

 The above provisions are NDC oversight mechanisms that reinforce the view 

that the Paris Agreement determinately expects each party to meet its desired goal in 

                                                       
77 Id. art. 4.9 (emphasis added). 
78 Id. art. 4.13 (emphasis added). 
79 Id. art. 13.7 (emphasis added). 
80 Id. art. 13.11 (emphasis added). 
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its NDC, despite the mix hard and soft obligation tone of article 4.2. This is because, 

logically, a Party cannot have a progressive NDC if it has not even fulfilled its 

commitments in its previous NDC. The CMA would not have included articles 4.3 and 

4.9 if the CMA’s intent was to make NDC an empty promise. This interpretation is 

supported by article 13.7(b) which requires each party to regularly provide information 

necessary for the tracking of its NDC implementation progress. A party will risk 

criticism of the international community if based on these sets of information, it is 

failing to achieve its NDC. Therefore, despite the view that article 4.2 sets forth only 

an obligation of conduct (to prepare and submit NDC), the other provisions of the 

Paris Agreement show an intrinsic obligation of result (i.e., to implement and achieve 

the NDC targets). 

 It is worth adding also that the above hard obligation provisions of the Paris 

Agreement support the interpretation that an NDC is a legally binding instrument in 

a sense that it renders State conducts mandatory, and thereby, judicially enforceable.81 

These provisions, at least based on the tone of language used, demand State action and 

compliance on matters relating to mitigation, transparency and accountability. 

Equally important to note are some hard obligations on adaptation and 

awareness campaign from which the Philippine NDC is attached. Specifically, these 

are: 

Article 7.9 “Each Party shall, as appropriate, engage in adaptation planning 

processes and the implementation of actions, including the development or 

enhancement of relevant plans, policies and/or contributions,….”82  

 

                                                       
81 See Rajamani, supra note 66, at 339 (on definition of "legally binding"). 
82 Paris Agreement art. 7.9 (emphasis added). 
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Article 12 “Parties shall cooperate in taking measures, as appropriate, to 

enhance climate change education, training, public awareness, public 

participation and public access to information, recognizing the importance of 

these steps with respect to enhancing actions under this Agreement.”83  

 

 It may be argued that articles 7.9 and 12 similarly impose obligation of conduct 

because they are couched in a language (use of the verb “shall”) akin to the provisions 

on the submission of NDC. Moreover, there is a reasonable expectation, under article 

7.9, that a State Party will implement whatever adaptation measures it undertakes to 

embark on – hence, an obligation of result.  

In its NDC, the Philippines identified some adaptation priority measures, one 

of the most important is the “[e]nhancement of climate and disaster-resilience of key 

sectors – agriculture, water and health.”84 Implementing these measures are germane 

to issues that confront the country during Haiyan, such as the failure to consider 

disaster-resilience in housing and infrastructure programs and projects, the damages 

on farms, effects on health and livelihood. Moreover, the Philippines bound itself to 

consummate not only the adaptation priority measures it listed there, but also the 

implementation of statutes and policy issuances that comprise its climate change 

agenda. This includes the lawful use of the People’s Survival Fund under the Climate 

Change Act of 2009.  

In this connection, government accountability occupies an important space in 

the broader scheme of climate governance.85 This is because if the Philippine 

government or its agencies fail or neglect to perform its commitments under the Paris 

                                                       
83 Paris Agreement art. 12 (emphasis added). 
84 PHILIPPINE NDC, supra note 23, at 5. 
85 See Teresa Kramarz & Susan Park, Introduction: The Politics of Environmental Accountability: 
Introduction, 34(1) REVIEW OF POLICY RESEARCH 4, 4 (2017). 
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Agreement, what are the remedies available to its citizens or affected community other 

than lobbying on streets or pressuring the government through media exposure? This 

where climate change litigation comes into picture. It provides an avenue for the public 

to remind government officials and agencies that they are put in position to serve and 

not be served. Climate change litigation also enhances public dialogue, and impacts on 

the development of climate law and policy.86 And, this impact and dialogue is more 

potent and powerful in domestic arena.87  

 

3. DOMESTIC LEGAL RECOURSE 

 

Environment-oriented civic groups in the Philippines are considered “one of the most 

active and vigorous in the world”88 facilitating public participation on policy making, 

raising concerns on social inequality and human rights abuse, and environmental 

degradation. Two of the most common legal remedies that these civic groups or non-

governmental organizations (NGOs) use to seek environmental justice are 

administrative and judicial in nature. For instance, these groups would file complaints 

against public officials and/employees for violation of environmental laws, 

particularly the Ecological Solid Waste Management Act of 2000, before the Office of 

the Environmental Ombudsman.89 Recently, Greenpeace lodged before the Philippine 

Commission on Human Rights (CHR) a request for investigation of the responsibility 

of the biggest fossil-fuel producers for “human rights violations or threats of violations 

                                                       
86 David B Hunter, The Implications of Climate Change Litigation for International Environmental 
Law-Making 1 (American University Washington College of Law, Research Paper No. 2008-14), 
http://ssrn.com/abstract=1005345. 
87 Peel & Osofsky, supra note 4, at 10. 
88 William N Holden, Civil Society Opposition to Nonferrous Metals Mining in the Philippines, 16(3) 
VOLUNTAS: INTERNATIONAL JOURNAL OF VOLUNTARY AND NONPROFIT ORGANIZATIONS 223, 226 (2005). 
89 PHILIPPINE OFFICE OF THE OMBUDSMAN, ENVIRONMENTAL OMBUDSMAN, 
http://www.ombudsman.gov.ph/index.php?home=1&navId=Mg==&subNavId=MTY=&l=3 (last 
visted Sep. 26, 2017). 
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resulting from the impacts of climate change.”90 For judicial proceedings, citizens and 

NGOs use the remedies provided in the Rules of Procedure for Environmental Cases 

(RPEC),91 under the pretext of violation of their constitutional right to a balanced and 

healthful ecology, as discussed earlier. Other than this right, the principle 

underpinning these civic actions against the government agencies or officials is that 

“[p]ublic office is a public trust.”92 Therefore, “[p]ublic officers and employees must at 

all times be accountable to the people.”93 

 RPEC governs the procedure in civil, criminal, and special civil actions before 

the courts in the Philippines “involving enforcement or violations of environmental 

and other related law, rules and regulations.”94 There are many procedural 

innovations in RPEC such as the: filing of citizen suit95 (which, before, was only 

available in violations of the Philippine Clean Air Act of 199996 and Ecological Solid 

Waste Management Act of 2000,97), issuance of temporary environmental protection 

order,98 strategic lawsuits against public participation (SLAPP) as defense,99 

precautionary principle as a matter of evidence,100 and the two special civil actions: 

writ of continuing mandamus101 and writ of kalikasan.102  

                                                       
90 LexisPSL, Climate Change Litigation – Philippines Investigates carbon majors’ responsibility for 
human rights breaches, News Analysis, LEXIS NEXIS 1 (Aug. 16, 2016), 
http://www.greenpeace.org/international/Global/international/documents/climate/Climate%20cha
nge%20litigation—
Philippines%20investigates%20carbon%20majors’%20responsibility%20for%20human%20rights%2
0breaches.pdf. 
91 RULES OF PROCEDURE FOR ENVIRONMENTAL CASES (A.M. No. 09-6-8-SC) (Phil.), 
http://philja.judiciary.gov.ph/assets/files/pdf/learning_materials/A.m.No.09-6-8-
SC_Rules_of_Procedure_for_Envi_Cases.pdf (hereinafter RPEC). 
92 Const. (1987), art. XI, § 1 (Phil.).  
93 Id. 
94 RPEC rule 1, § 2. 
95 RPEC rule 2, § 5. 
96 An Act Providing for a Comprehensive Air Pollution Control Policy and for Other Purposes, Rep. Act 
No. 8749, § 41 (June 23, 1999) (Phil.) (hereinafter Philippine Clean Air Act of 1999). 
97 Ecological Solid Waste Management Act of 2000, § 52. 
98 RPEC rule 2, § 8. 
99 Id. rule 6, § 2. 
100 Id. rule 20. 
101 Id. rule 8. 
102 Id. rule 7. 
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3.1 Philippine writ of kalikasan: salient features 

 

The writ of kalikasan is considered sui generis as it exists only in the Philippines at 

this point, and is a powerful tool for “adjudicating unforeseen conflicts which stretch 

social relations over space and time.”103 The writ of kalikasan is a special civil action 

which means that there are specific rules that are only applicable to it, compared to an 

ordinary civil action. 

 

3.1.1. Nature of the writ, requisites for filing, and reliefs available 

 

The nature of the writ of kalikasan is discussed in rule 7, section 1 of RPEC: 

 The writ is a remedy available to a natural or juridical person, entity 
authorized by law, people’s organization, non-governmental 
organization, or any public interest group accredited by or registered 
with any government agency, on behalf of persons whose constitutional 
right to a balanced and healthful ecology is violated, or threatened with 
violation by an unlawful act or omission of a public official or employee, 
or private individual or entity, involving environmental damage of such 
magnitude as to prejudice the life, health or property of inhabitants in 
two or more cities or provinces.104 
 

 Based on the above provision of the RPEC, the writ of kalikasan “covers 

environmental damage of such magnitude that will prejudice the life, health or 

property of inhabitants in two or more cities or provinces. The writ is available against 

an unlawful act or omission of a public official or employee, or private individual or 

entity.”105 Therefore, to avail of this remedy, the following requisites must concur: 

                                                       
103 Isabelle Whitehead, Climate Change Law in Southeast Asia: Risk, Regulation and Regional 
Innovation, 16 ASIA PAC. J. ENVTL. L. 141, 174 (2013). 
104 RPEC rule 7, § 1 (emphasis added). 
105 LNL Archipelago Minerals, Inc. v. Agham Party List, G.R. No. 209165, 10 (S.C., Apr. 12, 2016) (Phil.), 
http://sc.judiciary.gov.ph/pdf/web/viewer.html?file=/jurisprudence/2016/april2016/209165.pdf. 
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(1) there is an actual or threatened violation of the constitutional right to 
a balanced and healthful ecology;  
(2) the actual or threatened violation arises from an unlawful act or 
omission of a public official or employee, or private individual or entity; 
and  
(3) the actual or threatened violation involves or will lead to an 
environmental damage of such magnitude as to prejudice the life, health 
or property of inhabitants in two or more cities or provinces.106  
 

 It is important for the petitioner to specifically state the environmental law, rule 

or regulation violated or threatened with violation by a government official, for 

example, and the extent of the damage.107 

 There is no docket fee for filing a petition for writ of kalikasan, which is 

encouraging for citizens who are concerned with the financial costs of initiating 

litigation.108 The hearing of the case shall not extend 60 days.109 

 In terms of reliefs, the court may issue an order: 

(a) Directing respondent to permanently cease and desist from 
committing acts or neglecting the performance of a duty in violation of 
environmental laws resulting in environmental destruction or damage; 
(b) Directing the respondent public official, government agency, private 
person or entity to protect, preserve, rehabilitate or restore the 
environment; 
(c) Directing the respondent public official, government agency, private 
person or entity to monitor strict compliance with the decision and 
orders of the court; 
(d) Directing the respondent public official, government agency, or 
private person or entity to make periodic reports on the execution of the 
final judgment; and 
(e) Such other reliefs which relate to the right of the people to a balanced 
and healthful ecology or to the protection, preservation, rehabilitation or 
restoration of the environment, except the award of damages to 
individual petitioners.110 
 

 As can be gleaned from the above list, there is a long range of reliefs available 

to successful petitioners, except for damages (perhaps because of non-requirement of 

                                                       
106 Id. at 10-1. 
107 RPEC rule 7, § 2(c). 
108 Id. rule 7, § 4. 
109 Id. rule 7, § 11. 
110 Id. rule 7, § 15. 
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allegation of harm caused by the malicious neglect of duty of the respondent public 

official).111 

 

3.1.2. Threshold Limitations 

 

In either international or domestic environmental law setting, there are two 

preliminary questions before a court will go into the merits of a lawsuit. These 

limitations pertain to the standing of the petitioner/plaintiff, and the causal link 

between the environmental damage and the act or omission of the 

respondent/defendant.112  

 

3.1.2.1. Standing 

 

In its traditional meaning, standing relates to the “right of an individual to appear in 

court for vindication of injured interest.”113 In the U.S., this procedural question 

touches article III of the United States Constitution, and as held in Baker v. Carr, 

standing resolves the query on whether the plaintiff has “alleged such a personal stake 

in the outcome of the controversy as to assure that concrete adverseness ….”114 As a 

general rule, the Philippine remedial law considerably follows the Baker doctrine 

requiring that “any party may only come to court if he has legal standing and a valid 

cause of action.”115 Nevertheless, the measure of standing has evolved since then. 

                                                       
111 Cf. Id. rule 8, § 1. 
112 See Smith & Shearman, supra note 43, at 52, 54, 56. 
113 D. Frederick Jay Jr, Standing in Environmental Litigation: Let’s Get to the Merits, 10 CAL. WL REV. 
182, 182 (1973). 
114 Baker v. Carr, 369 U.S. 186, 204 (1962); see also Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). 
115 Bagatsing v. San Juan, G.R. No. 97787 (S.C., Aug. 1, 1996) (Phil.) (Supreme Court of the Philippines). 
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 An American case, Massachusetts v. Environmental Protection Agency 

(EPA),116 sets a favorable tone of standing for climate change litigation. Joined by other 

states, local governments, and environmental organizations, Massachusetts petitioned 

for review the order of the EPA denying the petition before it for rulemaking to regulate 

the GHG emissions of new motor vehicles under section 202(a)(1) of the U.S. Clean 

Air Act.117 On the issue of standing, the U.S. Supreme Court reiterated that the litigant 

must demonstrate that it has “suffered a concrete and particularized injury that is 

either actual or imminent, that the injury is fairly traceable to the defendant, and that 

it is likely that a favorable decision will redress that injury.”118 Massachusetts was able 

to prove that it has standing to bring this suit because the “rising seas (an effect of 

climate change) have already begun to swallow Massachusetts’ coastal land.”119 In 

applying the parens patriae doctrine,120 the U.S. Supreme Court took cognizance of 

the particularized injury that Massachusetts suffered as owner of a coastal property.121 

 In the Philippines, legal standing in environmental litigation has been 

liberalized since the landmark case of Oposa v. Factoran.122 Here, the minor 

petitioners, represented by their parents, asserted that they were representing the 

generations yet unborn. They filed a class suit against the Secretary of Environment 

and Natural Resources alleging failure to cancel timber license agreements which 

paved way to the drastic deforestation, thereby reducing the capacity of the forest to 

process carbon dioxide.123 The Philippine Supreme Court easily ruled that the minors, 

for their generations and the succeeding generations, can sue “based on the concept of 

                                                       
116 Massachusetts et al. 549 U.S. 497. 
117 Id. at 505. 
118 Id. at 517. 
119 Id. at 522. 
120 Id. at 538 
121 Id. at 523. 
122 Oposa v. Factoran, Jr., G.R. No. 101083 (S.C., July 30, 1993) (Phil.).  
123 Id. 
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intergenerational responsibility insofar as the right to a balanced and healthful ecology 

in concerned.”124 This constitutional right relates to the rhythm and harmony of 

nature, which indispensably includes conservation of the country’s forests for the 

benefit of both present and future generations.125  

 Other more recent cases decided by the Philippine Supreme Court follow this 

trend on standing.126 In one case, Resident Marine Mammals of the Protected 

Seascape Tañon Strait v. Reyes, the cetacean species (such as toothed whales, 

dolphins, porpoises), joined in and represented by human beings (in their capacity as 

legal guardians) sued the government officials regarding service contracts that allowed 

exploration, development and exploitation of petroleum resources in a protected 

seascape, thereby threatening the life and habitat of these mammals.127 The Philippine 

Supreme Court, in resolving the question of locus standi, held that while the rules of 

court did not specifically provide legal standing to marine mammals, the same rules 

“allow any Filipino citizen, as steward of nature, to bring suit to enforce our 

environmental laws.”128 These cases solidified the citizen suit provision in the RPEC. 

The overarching principle here is that the Philippine Supreme Court relaxes the 

procedural requirement on locus standi “when the matter is of transcendental 

importance, …or of paramount public interest.”129 Hence, in the filing of a petition for 

                                                       
124 Id. 
125 Id. 
126 See Arigo v. Swift, G.R. No. 206510, (S.C., Sep.16, 2014) (Phil.), 
http://sc.judiciary.gov.ph/pdf/web/viewer.html?file=/jurisprudence/2014/september2014/206510.p
df; International Service for the Acquisition of Agri-Biotech Applications, Inc. v. Greenpeace Southeast 
Asia (Philippines), G.R. No. 209271, (S.C., Dec. 8, 2015) (Phil.), 
http://sc.judiciary.gov.ph/pdf/web/viewer.html?file=/jurisprudence/2015/december2015/209271.pd
f. 
127 Resident Marine Mammals of the Protected Seascape Tañon Strait v. Reyes, G.R. No. 180771 (S.C., 
Apr. 21, 2015) (Phil.), 
http://sc.judiciary.gov.ph/pdf/web/viewer.html?file=/jurisprudence/2015/april2015/180771.pdf. 
128 Id at 16-7. 
129 International Service for the Acquisition of Agri-Biotech Applications, Inc., G.R. No. 209271, at 36. 
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writ of kalikasan, standing has not been a major obstacle due to the liberalized 

approach on this issue by the Philippine Supreme Court. 

 

3.1.2.2. Causation 

 

Adjunct to legal standing is the issue on causation, which is “proving that a defendant’s 

actions caused the harm suffered by a plaintiff.”130 In climate change suit against 

government agencies or their officials, substantiating causation is a two-phase 

process. The first phase is to link the injury or violation of right to the impact of climate 

change, and the second phase is to evince that the action or inaction of the government 

agencies or officials contribute to that injury or violation. 

Regarding the first phase, it can be daunting at times to prove that an activity 

(coal power production, for example) in one part of the world is the cause of the impact 

of global warming in another part of the world because it calls for scientific enquiry or 

evidentiary link.131 This is where precautionary principle finds its relevance. As defined 

in RPEC: “[p]recautionary principle states that when human activities may lead to 

threats of serious and irreversible damage to the environment that is scientifically 

plausible but uncertain, actions shall be taken to avoid or diminish that threat.”132 

Essentially, this means that there is no need to prove absolute scientific certainty that 

a certain activity will cause substantial damage. The prospect of irreversible damage is 

taken into consideration. A person or organization who or which files a petition for 

writ of kalikasan can make use of precautionary principle as a matter of evidence 

                                                       
130 Smith and Shearman, supra note 43, at 107. 
131 See generally Wildlife Preservation Society of Queensland Proserpine/Whitsunday Branch Inc. v. 
Minister for the Environment & Heritage & Ors [2006] F.C.A. 736 (Austl.). 
132 RPEC rule 1, § 4(f); see also Rio Declaration on Environment and Development, Principle 15, U.N. 
Doc. A/CONF.151/26/Rev.1 (Vol. 1), adopted June 14, 1992, 
http://www.un.org/documents/ga/conf151/aconf15126-1annex1.htm (hereinafter Rio Declaration);  
INTERPRETING THE PRECAUTIONARY PRINCIPLE 12-30(Timothy O’Riordan & James Cameron eds., 1994). 
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because the RPEC provides a presumption in favor of applying precautionary 

principle.133 

 As for the second phase, on one hand, the inaction of the government can be 

fatal in defending its position. For instance, in Massachusetts, the “causal connection 

between man-made greenhouse gas emissions and global warming”134 was 

undisputed, and hence, the US Supreme Court held that “EPA’s refusal to regulate 

such emissions contributes to Massachusetts’ injuries.”135 It is logical that the failure 

to act on the part of the government agency mandated by law to enforce a climate-

related policy correspondingly aggravates the impact of climate change. 

 On the other hand, if the government performs an action, the sufficiency of that 

action rests on the appreciation of the court. Segovia v. The Climate Change 

Commission,136 which was decided by the Philippine Supreme Court on 07 March 

2017, illustrates this predicament. Here, Segovia and others filed a petition for writs 

of kalikasan and continuing mandamus against the Philippine Climate Change 

Commission, the DENR, and other government agencies to compel implementation of 

the Climate Change Act of 2009, Clean Air Act of 1999, and other issuances relating to 

the road sharing principle and the reduction of air pollutant emissions.137 Petitioners 

alleged that the failure to implement these laws and issuances resulted in the 

continued deterioration of air quality in Metro Manila, in violation of their 

constitutional right to a balanced and healthful ecology, and may even equate to 

deprivation of life sources, such as air, without due process of law.138 While the 

Philippine Supreme Court upheld the legal standing of the petitioners, it ruled that 

                                                       
133 RPEC rule 20, § 1. 
134 Massachusetts et al. 549 U.S. at 523. 
135 Id. 
136 Segovia v. The Climate Change Commission, G.R. No. 211010, (S.C., Mar. 7, 2017) (Phil.), 
http://sc.judiciary.gov.ph/pdf/web/viewer.html?file=/jurisprudence/2017/march2017/211010.pdf. 
137 Id. at 3. 
138 Id. at 5-6. 
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petitioners failed to establish causal link between the actions of the government 

agencies involved and the purported actual or threatened violation of their right to 

balanced and healthful ecology.139 This was because the respondent government 

agencies were able to show that several projects and programs are already being 

undertaken to improve the air quality in Metro Manila.140 

Segovia is significant for two reasons: first, it serves as valuable lens for the writ 

of kalikasan as legal tool for citizens to demand performance of duty on the part of the 

government; and second, despite being unsuccessful, petitioners in this case were able 

to force the government agencies to show the court what they have done so far to 

address the multi-layered problem of climate change. 

 

3.2 Writ of kalikasan as a tool to compel the Philippine NDC fulfillment  

Given the above nature and use of the writ of kalikasan, it is arguable that it can be an 

effective legal tool to compel the Philippine government agencies and their officials to 

fulfill the Philippines’ commitments in the Paris Agreement, through its NDC.  As with 

in many jurisdictions, the rule of thumb for a successful litigation in the Philippines is 

to ascertain the requisites or elements of the applicable law, and build these requisites 

or elements by presenting appropriate evidence. In this regard, prospective petitioners 

(citizens or NGO, for example) must be guided by the three main requisites of the writ 

– (1) actual or threatened violation of the constitutional right to a balanced and 

healthful ecology, (2) such violation arises from an unlawful act or omission of a public 

official or employee, and (3) the violation involves environmental damage prejudicing 

the life, health or property of inhabitants in two or more cities or provinces. 

                                                       
139 Id. at 9. 
140 Id. at 10. 
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 Note that in the first requisite, a threatened violation is sufficient.141 Therefore, 

it is not necessary to wait for another catastrophe or super typhoon before any affected 

community can bring this suit. So long as the threat of violation of constitutional right 

to a balanced and healthful ecology is impending, the first requisite sets in. In the 

event, for purposes of illustration only, that the residents of Tacloban City, and Guian, 

Samar (two of the most hit areas during the height of Haiyan), did not receive 

appropriate assistance from the national and local governments in building disaster-

resilient social infrastructures such as houses, health clinics, and evacuation centers, 

they can argue that there is threat of violation of their right to a balanced and healthful 

ecology because their current predicament does not allow them to harmoniously and 

safely live with nature. 

 As for the second requisite, the prospective petitioners must link the threat of 

violation of their right to the unlawful act or omission of any public official or 

employee, as well as government agency represented by said official or employee. This 

requisite presupposes the existence of law/s which the public official or his/her agency 

is mandated to enforce or comply with. In this light, petitioners can argue that the 

Paris Agreement has the force and effect of a law in the Philippines, being a party to 

this Agreement. And, the NDC, as essential component of the Paris Agreement, is 

considered a legally binding document that imposes obligations of conduct and result 

on the part of the Philippines. The Philippine NDC states that the Philippines has put 

forward the Climate Change Act of 2009 (as amended).142 Section 12 of the Philippine 

Climate Change Act of 2009 states that the national strategic framework and program 

on climate change (the NFSCC) should include compliance with international 

                                                       
141 Id. at 9. 
142 PHILIPPINE NDC, supra note 23, at 2. 
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commitments.143 Building the above example, the residents of Tacloban and Guian 

may point out that the Philippine government committed that the planning of the 

Philippine NDC is consistent with its NFSCC. In its NFSCC, the Philippine government 

stated that one of its strategic priorities in building sustainable infrastructure is to 

develop “energy-efficient and climate-resilient human settlements through 

government and private housing programs….”144 This is also related to the People’s 

Survival Fund of the Philippine Climate Change Act of 2009, which is created to 

support adaptation activities of local governments and communities on infrastructure 

development.145 Hence, in a situation where there is seemingly misuse of People’s 

Survival Fund in a way that no climate-proof housing or social infrastructures are 

being put into place, the affected residents of Tacloban and Guian, in the given 

example, may argue that the misuse of the fund and the non-implementation of the 

NFSCC are unlawful acts or omissions amounting to failure to implement the law 

(Paris Agreement and NDC) in violation of their constitutional right to a balanced and 

healthful ecology. 

 A favorable judgment on the part of the petitioners would mean that the 

concerned government agencies or officials may be ordered by the court to cease and 

desist from committing acts or neglecting performance of duty,146 make a periodic 

compliance report with the court,147 and other reliefs that relate to the protection of 

the constitutional right to a balanced and healthful ecology.148 

 And yet, ultimately, the writ of kalikasan is only a medium to bring the 

government in a legal battle ground. Winning this battle is contingent on the evidence 

                                                       
143 Climate Change Act of 2009 § 12(d). 
144 PHILIPPINE CLIMATE CHANGE COMMISSION, NATIONAL FRAMEWORK STRATEGY ON CLIMATE CHANGE, 
supra note 35, at 24-5. 
145 Climate Change Act of 2009 §§ 18, 20(a). 
146 RPEC rule 7, § 15(a). 
147 Ibid rule 7, § 15(d). 
148 Ibid rule 7, § 15(e). 
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that the citizens will produce, the probative value of these evidence, and the court’s 

appreciation of the arguments and evidence of both sides. 

 

4. CONCLUSION  

 

This paper has shown that the Philippine NDC’s emphasis on adaptation is molded by 

its experience in facing extreme weather events, particularly typhoons. The 

Philippines’ ordeal with super typhoon Haiyan in 2013, as well as with other strong 

typhoons before that, taught it a valuable lesson – the effects of fast changing climate 

are right at its doorstep, and therefore, placing adaptation and risk reduction measures 

is as evenly important as mitigating GHG emissions. For this reason, in the adaptation 

sections of its NDC, the Philippines committed to put forward priority measures, such 

enhancing the climate and disaster-resilience of some key sectors (agriculture, water, 

and health), climate-proofing social infrastructures (as mentioned in its climate 

change action plan and framework strategy), and implementation of its laws and policy 

issuances relating to its climate change agenda.  

 In this connection, accountability of government agencies and their officials is 

relevant because citizens, especially the vulnerable ones, rely on government 

performance to put these measures into action. This paper has examined the 

Philippine writ of kalikasan, a special civil action under its environmental rules, as a 

medium to sue the government and demand accountability in case of failure in the 

performance of their duties under the Paris Agreement and its NDC. 

 To effectively use the writ of kalikasan as a legal tool to compel the Philippine 

government to fulfill its NDC commitments on adaptation, the following predicates 

must be laid:  
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First, the source of the citizens’ right that is violated or threatened with 

violation. In the Philippines, this refers to the constitutional right to a balanced and 

healthful ecology. The Philippine Supreme Court explained that this right is self-

executory and enforceable before any tribunal or court in the Philippines without the 

need for implementing statute. 

And second, the source of violation, which is the failure to implement 

environmental law/s. In this context, it means failure of the government to fulfill its 

obligations under the Paris Agreement and meet its commitments under its NDC. It 

is argued here that despite being an international instrument (treaty), the Paris 

Agreement has the force and effect of a domestic law because of the doctrine of 

incorporation entrenched in the 1987 Philippine Constitution. It is argued further that 

the NDC, which is an essential component of the Paris Agreement, is a legally binding 

document that imposes obligations of conduct and result on the part of a State Party. 

Therefore, as a State Party, the Philippines must achieve its NDC commitments, which 

comprise the above-mentioned adaptation measures, and implementation of statutes 

and issuances, such as the Climate Change Act of 2009, Philippine Disaster Risk 

Reduction and Management Act of 2010, as well as NFSCC, NCCAP, among others. 

  Given the above predicates, prospective litigants must establish the three 

requisites for filing a petition for writ of kalikasan: first, there is actual or threatened 

violation of right to a balanced and healthful ecology; second, the violation arises from 

the unlawful act or omission of the public official or employee (that is, the failure to 

perform duties under the Paris Agreement and in relation to the Philippine NDC 

implementation); and third, the violation involves or will lead to environmental 

damage of such magnitude as to prejudice the life, health or property of inhabitants in 

two or more cities or provinces. 
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